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ENFORCEMENT BUREAU’S BENCH BRIEF

1. By Order, FCC-12M-26 (ALJ, rel. May 23, 2012), the Presiding Judge directed

the Enforcement Bureau (Bureau) and Mantime Communications/Land Mobile, LLC (Maritime)

to “file Bench Briefs on their points and authorities” concerning the appropriateness of re-

assigning from the Bureau to Maritime “the burden of coming forward with evidence and
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proving its compliance with Commission rules” on Issue (g) of the HDO concerning the
nonconstruction of Maritime’s site-based authorizations and the discontinuance of their
operation.' The Chief, Enforcement Bureau, by her attorneys, hereby submuts the Bureau’s brief.
Introduction

2. The burdens of adducing evidence and of proof as to whether Mantime has failed
to timely construct 1ts site-based facilities or to maintan their operations 1 accordance Sections
1 955(a}) and 80 49(a) of the Commussion’s rules - Issue (g) — was initially assigned by the HDO
to the Bureau * Specifically, the HDO placed on the Bureau the burdens relating to (a) whether
Mantime’s site-based facilities were constructed (1 e., placed in operation) within two years of
their grant, as required by Section 80.49(a)(3) of the Commission’s rules; and (b) whether
operations of any of Maritime’s site-based facilities have been discontinued and whether such
discontinuance is permanent pursuant to Section 1.955(a) of the Commission’s rules. However,
as the record amply reflects, Maritime has repeatedly failed to produce relevant information to
the Bureau during the discovery phase of this proceeding, thereby preventing the Bureau from
meeting its burdens in this case and carrying out its statutory obligations in the public interest.’

3. More than four months ago, the Presiding Judge ordered Maritime to respond
fully and completely to the Bureau's interrogatories secking the date each of Maritime’s site-

based facilities were constructed and the current and histonical operating status of each of its site-

! See Order, FCC-12M-26 (ALJ, rel May 23,2012} See also Mariime Communications/Land Momle, LLC, Order
to Show Cause, Hearing Designation Order, and Notice of Opportunity for Heaning, EB Docket No 11-71, 26 FCC
Red 6520 (2011) (HDO) at ¥ 62(g)

* See HDO at 4] 70 (“the burden of proof shall be upon the Enforcement Bureau as to the 1ssues at % 62(a) - (™)

? See Comments of the Presiding Judge at the May 22, 2012 prehearing conference, addressing the Bureau on
Mantime’s failure to provide discovery responses *[Y]ou. have no access to the information You don’t have a
clue.” (5/22/12 Transcript at page 632). “[H]ow the hell are you gomg to prove construction?  He’s not giving
you anything to show he's done anything about construction.”™ (5/22/12/ Transcnipt at page 656).



" the Presiding Judge

based facilities.t With “those essential fact questions still . . unanswered,
now proposes shifting to Maritime the burden of proceeding with the introduction of evidence
and the burden of proof on Issue (g). As the Presiding Judge properly recognizes, Mantime 1s
the entity “responsible for lawful construction and operation of stations under its Commission
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licenses,”™ “has peculiar knowledge of the factual questions of construction, operation and

current status of its many stations,” and “is the primary and best source of the relevant
evidence.”®

4, As detailed more fully below, the record plainly demonstrates that Maritime has
failed to respond fully and completely to the Bureau’s interrogatones related to Issue (g).
Indeed, the Presiding Judge has repeatedly recognized on the record that Maritime’s responses to
the Bureau's interrogatories were either evasive or incomplo::te.Q Because Issue (g) 1s the only
1ssue on which the parties are currently proceeding to trial,’® Maritime's failure to produce the
requested discovery has brought this proceeding to a standstill. The Bureau cannot complete
discovery and proceed to trial without the information that Mantime alone possesses. Under

such compelling circumstances, 1t 1s entirely within the Presiding Judge’s lawful authority and

discretion to specify an appropnate “consequence,” imncluding shifting the burdens to Maritime,

* See Order, FCC-12M-7 (ALJ, rel Jan. 27, 2012)

5 See Order, FCC-12M-24 (ALJ, rel. April 26.2012).
¢ See Order, FCC-12M-26 (ALJ, rel. May 23. 2012).
"
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? See Order, FCC-12M-22 (ALJ, rel Aprl 6. 2012); Order, FCC-12M-24 (ALJ, rel Apnil 26, 2012); Order, FCC-
12M-26 (ALJ rel. May 23, 2012)

' A hearing on the other designated 1ssues has been deferred pending consideration of a yet-to-be filed Petition for
Extraordinary Relief by Maritime, predicated on the Commussion’s Second Thursduy precedent.



to ensure the efficient disposition of this proceeding.
Factual Background on Maritime’s Discovery Deficiencies

5. On December 7. 2011, the Bureau. together with SkyTel,'' filed “Joint
Interrogatories to Maritime Relating to Nonconstruction and Discontinuance of Site-Based
Operatlons;.”12 Thus joint filing contained a series of interrogatories which collectively requested
Mantime to provide the date each of its site-based facilities was constructed (Interrogatory No.
5) and the current and historical operating status of each of'its site-based facilities, including
whether these facilities are currently operating. and if not, why not and for how long operations
have been discontinued (Interrogatory Nos. 13, 14, 15).13

6. By Order, FCC-12M-7 (ALJ, rel. Jan. 27, 2012), the Presiding Judge ordered
Maritime to respond fully and completely to these interrogatories by February 6. 2012.
Maritime’s February 6, 2012 responses to these interrogatories, however, were neither full nor
complete. Instead, many of Maritime’s responses were cursory and evasive. In accordance with
Section 1.323 of the Commussion’s rules, the Bureau properly filed a “*Motion to Compel” on
February 16, 2012,

7. On March 12, 2012, the Presiding Judge held a preheaning conference at which he
directed the Bureau and Maritime to confer in an attempt to resolve outstanding discovery
matters.'* During the telephone conversation that followed between the Bureau and Mantime,

counsel for Mantime committed to producing the following information:

' «SkyTel” refers to Warren Havens, V2G, LLC. Telesaurus Holdings GB, Verde Systems, Intelligent
Transportation & Momitoring Wireless, Environmentel. LLC and Skybndge Spectrum Foundation

1 See “Jomt Interrogatories to Maritime Relating to Nonconstruction and Discontinuance of Site-Based
Operations,” filed on December 7, 2011,

Y See id.

' See Order, FCC-12M-19 (ALJ, rel. March 12, 2012).



e Maritime agreed to confirm for each location of each of 1ts site-based
authonzations (1) whether 1t is currently operating (z.¢ , on-the-air,
transmitting a signal) and (2) whether it has been in continuous operation (i.e.,
continuously on-the-air, transmtting a signal) since 1ts construction.

e Maritime agreed to identify the locations it had referred to in previous
responses for which operations had been “temporarily suspended” or “inactive
for continuous periods of more than one year,” how long these locations had
not been operating, and for what reason.

e Maritime agreed to confirm for each location of each of its site-based

authorizations whether 1t is off-the-air (z e.. not transmitting a signal) and 1f so.
to explain how long it has been off the air, and for what reason.”

8. Regrettably, Maritime’s commitment to cooperate was short-lived. Maritime’s
“Amended and Further Supplemental Response to Interrogatories™ and “Errata and Additional
Information Regarding Amended and Further Supplemental Response to Interrogatories,” filed
on March 16 and 19, 2012, respectively, failed to include the information Maritime had agreed to
produce. For many of its site-based facilities, Mantime indicated only that they are subject to a
spectrum lease.’® It provided no information as to whether any of these facilities are actually
operating, and 1f not, for how long and why. For other facilities, Maritime confirmed only that
they were “capable” of operating.'” craftily avoiding the critical fact that whether a facility is
capable of operating 1s entirely different from whether that facility is aciually operating.
Moreover, 1n a display of contempt for the Presiding Judge and the Commussion’s hearing

processes. Mantime conceded that, for many of 1ts sitc-based facilities, 1t had nof even bothered

"* This agreement was memonalized 1n a letter from the Bureau to Mantuime’s counsel  See Enforcement Bureau’s
Status Report On Mantime’s Discovery Deficiencies And Request For Presiding Judge™s Intervention, filed March
20, 2012, at Exlubit A

" See Maritime’s Amended and Further Supplemental Response to Interrogatonies (Amended Response), filed on
March 16, 2012, at Revised Table 2 at Status Code “L™ and Errata and Additional Information Regarding Amended
and Further Supplemental Response to Interrogatones {Errata), filed March 19, 2012, at Revised Table 2 at Status
Code “L ™

17 See Mantime’s Status Report on Discovery and Response to the Enforcement Bureau’s Request for the Presiding
Judge’s Intervention (Status Report). filed on March 22, 2012, at page 7



to look for some of the requested information.'"® Specifically,

e [Inits March 16. 2012 interrogatory responses, Mantime stated that “it does
not affirmatively know the status of stations that it has not been able to
visit.”"? In the Revised Table 2 it attached to those responses and to which 1t
referred 1n response to Interrogatory Nos. 13 and 15, Maritime identified 22
stamonsﬂswth Status Code “U — Mantime not sure of current operational
status.™

¢ Maritime further conceded that, for “the stations listed with codes G or Gl...
for authority that [1t asserts| 1s now wholly subsumed within the scope of
Mantime’s geographic licenses ... [it] has not attempted to verify the
w2l 22
status.” This accounted for an additional 108 stations.
e Maritime subsequently confirmed that ““it does not have sufficient
information to allow it to swear under oath to the current operational
status” ofits “U™ stations or of 1ts subsumed stations without conducting on-
. . . i
site evaluations — which 1t has refused to do.™
9. Furthermore, as 1f the foregoing excuses for not providing the requested
information were not enough, Maritime also represented to the Presiding Judge that it “lack[ed]
the financial resources and staff to visit or otherwise verify the specific operational status of each
of its [station] locations.”** In reliance on what he presumably viewed as a good faith claim of

financial hardship, the Presiding Judge tried to accommodate Maritime. Thus, by Order, FCC-

12M-22 (ALJ, rel. April 6, 2012), the Presiding Judge directed Mantime to submit financial

'* See Amended Response at response to Interrogatory Nos. 13 and 14,

' See Amended Response at response to Interrogatory No 13 on page 4 and at Revised Table 2. page 5

% See Amended Response at Revised Table 2, page 5: Frrata at Revised Table 2, page 5.

! See Amended Response at response to Interrogatory No 13 on page 5.

** See Amended Response at Revised Table 2 and Errata at Revised Table 2.

2 See Marttime's Reply Per Order (FCC 12M-21) {Reply Per Order), filed on March 28. 2012, at page 6 See also
Status Repott at page 3; “[i]n response to inquiries regarding the current operational status of the subsumed
incumbent licenses . . . Maritime . . . is not certain of their current status and has made no effort to verify

their status.”

** See Amended Response, at response to Interrogatory No. 14 on page 5 See also Reply Per Order at pages 5 and
6. Status Report at page 5



statements for each of Maritime's equity owners by April 16, 2012.% However, when it came
time to comply with that directive, Martime abruptly reversed course and abandoned 1ts claim
that 1t lacked the financial wherewithal to comply with the Bureau’s discovery requests.™
Instead, Maritime argued that 1t had already answered the disputed interrogatories and that any
further investigation would not elicit relevant or useful information.*’

10.  In yet another attempt by the Presiding Judge to provide Maritime with an
opportunity to produce information to which the Bureau was entitled, by Order, FCC-2M-24
(ALJ, rel. April 26, 2012), the Presiding Judge directed the Bureau and Maritime to again confer
in the hopes the parties would succeed 1n “(1) stipulating to all tnal 1ssues of fact and law that
can be stipulated, and (2) stipulating to all discovery 1ssues that are agreed.”® The parties were
unable to reach any agreement.29

11. On May 22, 2012, the Presiding Judge held an additional prehearing conference
concerning Mantime's discovery deficiencies, after which he again instructed the Bureau and
Maritime to “reduce to Stipulation the operational status of Maritime’s licensed stations. the
dates of construction and commencement of operations as the Bureau has been seeking by a
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series of interrogatories.”” Although the parties were able to agree to a limited Stipulation

concerning several of Maritime’s site-based facilities, the Bureau and Mantime could not reach

** See Order, FCC-12M-22 (ALJ, rel, Apnil 6, 2012) and Addendum (ALJ, rel. April 11, 2012)

% See Martime's Request That The Presiding Judge's Apnl 16, 2012 Order (FCC12M-22) Be Vacated or Modified,
filed on Apnil 12, 2012, at page 7 Mantime specifically stated therein that 1t no longer asks “to be excused from
responding to interrogatories based on its financial condition ™ id

' See 1d

* See Order, FCC-12M-24 (ALJ, rel, Apnl 26, 2012)

¥ See Fnforcement Bureau’s Status Report On Jomt Stipulation With Marnitime, filed on May 14, 2012

 See Order. FCC-12M-26 (ALJ, rel. May 23, 2012).



agreement on stipulations concermng the current and historical operational status of the
remaining 60 site-based facilities or the dates of construction and commencement of operations
for the facilities for which Maritime has not previously identified the construction date. To date,
Mantime has provided no further information responsive to the Bureau’s discovery requests.
Analysis

12, The Presiding Judge has provided Mantime with every reasonable opportumty to
comply with his January 27, 2012 Order to respond fully and completely to the Burean’s
interrogatories.”’ Nevertheless, more than four months after this Order. despite two prehearing
conferences, and multiple unsuccessful attempts by the Bureau to negotiate with Maritime
concerning these outstanding discovery matters, the Bureau still has incomplete information on
“(1) when the construction of each licensed facility was completed. and (2) which licensed
facilities are currently 1n operation or not.™ By refusing to produce the requested information
which unquestionably goes to the heart of Issue (g), Mantime has effectively hijacked this
proceeding and stopped 1t dead 1n its tracks

13 Pursuant to Commussion rules and precedent, the Presiding Judge has the
discretion “to exercise independent judgment in managing the Commuission’s administrative
litngation,”™* Indeed, the Commission has long held that the Presiding Judge “is empowered with

broad discretion to conduct . . . proceeding[s] in the manner most conducive to fairness in light

*! See Order, FCC-12M-7 (ALJ, rel. Jan 27. 2012).
32 See Order, FCC-12M-22 (ALJ. rel Apnl 6,2012)
3 Twen Rovers Commumcation, Lid.. Memorandum Opmmon and Order, FCC §8M-1941 (ALJ, rel June 23, 198R) at

114, see also 47 C FR. § 1,243 (recogmzing the presiding judge’s delegated authority to “[rlegulate the course of the
hearing™)



of the particular circumstances of th[e] case.™* This 1s particularly true with “respect to
discovery and evidentiary matters.”” Moreover. if a party fails to make a full and responsive
answer to an interrogatory, Section 1.323 of the Commission’s rules, 47 C.F.R. § 1.323,
specifically grants the Presiding Judge the authonty to “specify any appropnate procedural
consequences . . . which will follow from the failure,” mncluding such severe consequences as
adverse findings of fact and dismissal with prejudice.

14.  Based on the record of Mantime’s continued failure to respond fully and
completely to the Bureau's interrogatories and the impact it has had on the proceeding to date,
the Presiding Judge has proposed as a “reasonable consequence™ assigming to Mantime the
burdens of proceeding with the introduction of evidence and of proof on Issue (g). Generally,
the burden of proceeding with the introduction of the evidence and the burden of proof are
provided for in the designation order.*” However, as has been previously recogmzed, “the
Comrmussion’s law or policy on the assignment of burdens is not an absolute one.”* Exceptions

to the general rule have been made when one party has “peculiar knowledge of the operative

3 In re Wester-Baker Broadcasting Co , Memorandum Opimon and Order, 71 FCC 2d 333, 336 (Apnil 10, 1979);
see In re Son Broadeasung, Inc.. Memorandum Opimion and Order. 88 FCC 2d 635, 640 (Nov 19, 1981) (“Under
our Rules, the ALJ has broad discretion to regulate the conduct to the proceeding in a manner most conducive to
farrness and efficiency ™) See generally In re Thomas W Lawhorne Cam-Broadcasting, Inc , 7 FCC Red 13, 15
{Rev Bd 1992) (recognizing the presiding judge’s broad conduct vested in hun 1n the conduct of the hearing
proceeding), Broadeast Daia Corp v Kravets Media Corp , 97 FCC 2d 650, 652 (1 5) (Rev Bd. 1984) (quoting
RKO General, Inc , 48 FCC 2d 826, 827 {Rev. Bd. 1974)) (“It 1s well-established that the ALJ has broad power to
regulate the course of a hearing, which power 18 'plenary’ and "invests lum with great latitude ™)

3% See Metroplex Communicanons, Inc , Memorandum Opinion and Order, 2 FCC Red 4513, 4513 (Rev Bd 1987)
(“Of course, a presiding officer has broad authority to regulate the course of the hearing, particularly with respect to
discovery and evidentiary matters.”) (citations omitted}

M See 47CFR §1323(d)

1 See 47 CFR § 1.254

® Iwin Rivers Communicanion, Lid | FCC 88M-1941 at 7 5.
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facts.””” Here, the operative facts are peculiarly within Maritime's knowledge. As the licensee.

Maritime is uniquely situated to have information concerning “questions of construction,

"% and, as such, the Bureau agrees with the

operation and current status of 1ts many stations
Presiding Judge’s observation that Maritime “is the primary and best source” of this evidence.*'

15.  The Presiding Judge plainly has the authonty to control the conduct and
disposition of this proceeding.* Moreover, he has the discretion to impose such severe
consequences as adverse findings of fact and dismissal with prejudice for the type of discovery
deficiencies that exist 1n this case — remedies far more punitive than what 1s contemplated here +
Thus, the Bureau supports the Presiding Judge’s proposal to assign the burdens of adducing
evidence and of proof to Mantime — the party best situated to offer the pertinent facts.

16,  Accordingly. the Bureau respectfully requests that the Presiding Judge exercise
his lawful authority and discretion and 1ssue an order assigning to Maritime the burdens of
proceeding with the introduction of evidence and of proof on Issue (g) In this regard. the
Presiding Judge’s order assigning such burdens to Maritime should further specifically state that
Marntime will, as a consequence, have the obligations at hearing of demonstrating (a) that its
site-based facilities were constructed (i.¢ , placed 1n operation) within two years of their grant. as

required by Section 80.49(a)(3) of the Commuission’s rules; and (b) that 1ts site-based facilities

were not discontinued and, if they were discontinued, that such discontinuance was not

¥ See In re Rem Malloy, 5 FCC Red 3988, 398-89 (Rev Bd 1990) (assigning burden of proceeding and proof to
party having unique knowledge), TeleSTAR, Memorandum Opimon and Order, 2 FCC Red 7352, 7353 (1987)
(burden of proof properly placed on party with “peculiar knowledge of the operative facts concerning the alleged
misconduct™)

** Order, FCC-12M-26 (ALJ, rel May 23.2012).

iy

* Swe. supra at notes 33-34
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permanent, pursuant to Section 1 955(a) of the Commission’s rules.

Federal Communications Commission
445 12th Strect SW

Room 4-C330

Washington, D C. 20554

(202) 418-1420

June 7, 2012

Respectfully submutted,

P. Michele Ellison
(Chief, Enforcement Bureau

T DrraB O tors

Pamela S. Kane

Deputy Chief

Investigations and Hearings Division
Enforcement Bureau

Bnan J. Carter

Attorney

Investigations and Hearings Division
Enforcement Bureau

B Seed7CFR § 1.323(d); Tvwin Rovers Commumcation, Lid . FCC 88M-1941 at 1 4
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CERTIFICATE OF SERVICE

Makia Day, an Enforcement Analyst in the Enforcement Bureau’s Investigations and
Hearings Division, certifies that she has on this 7th day of June, 2012, sent by first class United
States mail copies of the foregoing “ENFORCEMENT BUREAU’S BENCH BRIEF” to:

The Honorable Richard L Sippel

Chief Adminstrative Law Judge

Federal Commumications Commission

445 12th Street, S W.

Washington, D.C. 20554 {by hand, courtesy copy)

Sandra DePriest

Maritime Commumecations/Land Mobile LLC
218 North Lee Street

Suite 318

Alexandria, Virginia 22314

Denms C. Brown

8124 Cooke Court

Swte 201

Manassas, VA 20109

Counsel for Maritime Communications/Land Mobile LL.C

Jeffrey L. Sheldon

Fish & Richardson P.C.

1425 K Street. N.W,

11th Floor

Washington, D.C. 20005

Counsel for Puget Sound Energy, Inc

Robert J. Miller

Gardere Wynne Sewell LLP

1601 Elm Street

Suite 3000

Dallas, Texas 75201

Counsel for Denton County Electric Cooperative, Inc. d/b/a CoServ Electric



Jack Richards

Wesley Wright

Keller & Heckman LLP

1001 G Street, N.W.

Suite 500 West

Washington, D C. 20001

Counsel for Atlas Pipeline — Mid Continent LLC; DCP Midstream, LP; Enbridge Energy
Co., Inc.; EnCana Oil and Gas (USA), Inc.; and Jackson County Rural Membership
Electric Cooperative

Charles A. Zdebski

Gerit F. Hull

Eckert Seamans Cherin & Mellott, LLC
1717 Pennsylvanmia Avenue, N.W
Washington, D.C. 20006

Counsel for Duquesne Light Co.

Paul J. Feldman

Harry F. Cole

Fletcher, Heald & Hildreth, P.L.C.

1300 N. 17" Street — 11™ Floor

Arlington, VA 22209

Counsel for Southern California Regional Rail Authority

Matthew J. Plache

Albert . Catalano

Catalano & Plache, PLLC

3221 M Street, N.W,

Washington, D.C. 20007

Counsel for Dixie Electric Membership Corp.
Counsel for Pinnacle Wireless Corp.

Robert J. Keller

Law Offices of Robert J. Keller. P.C.

P.O. Box 33428

Washington, D.C. 20033

Counsel for Maritime Communications/Land Maobile LLC

SkyTel

c¢/o ATLIS Wireless LLC
2509 Stuart Street
Berkeley, CA 94705
Attn: J. Stobaugh
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Robert H. Jackson
Marashlian & Denahue, LLC
The Comm Law Group

1420 Spring Hill Road

Swte 401

McLlean, VA 22102

s

Makia Day

That Manitime has engaged 1n conduct the effect of which 1s to unulaterally “throw a wrench”
into the Commission’s hearing processes is plainly abhorrent and patently inconsistent with the
public interest.
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